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DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JUVEN LE SERVI CES PROGRAM
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on July 18, 2007, in Tallahassee, Florida, before Adm nistrative
Law Judge Carolyn S. Holifield of the Division of Admnistrative
Hear i ngs.

APPEARANCES

For Petitioner: Andrea V. Nelson, Esquire
The Nelson Law Firm P. A
Post O fice Box 6677
Tal | ahassee, Florida 32314

For Respondent: Tonja V. Wite, Esquire
Departnent of Juvenile Justice
Kni ght Bui |l di ng, Room 312L
2737 Centerview Drive
Tal | ahassee, Florida 32399-3100

STATEMENT OF THE | SSUE

Whet her the proposed award of Request for Proposal
No. P2021 to Psychot herapeutic Services of Florida, Inc.

(hereinafter "Psychot herapeutic Services"), is contrary to



Respondent, Departnent of Juvenile Justice's (hereinafter
"Departnent”), governing statutes, rules or policies, or the
proposal specifications.

PRELI M NARY STATEMENT

On January 22, 2007, the Departnent issued Request for
Proposal No. P2021 (hereinafter "RFP P2021" or "the RFP") to
solicit bids for a Detention Screening Unit for the Grcuit 17
Juveni |l e Assessnent Center. On April 3, 2007, the Departnent
posted its Notice of Agency Decision, identifying
Psychot her apeuti c Services as the provider to whomit intended
to award the contract. Petitioner, Juvenile Services Program
Inc. (hereinafter "Petitioner"” or "Juvenile Services Prograni),
timely filed a Notice of Intent to Protest on April 4, 2007,
indicating its intent to challenge the award. Petitioner filed
a Petition for Formal Adm nistrative Hearing (Petition) with the
Department on April 13, 2007.

The Petition all eged that Psychot herapeutic Services' bid
proposal was non-responsive to the RFP specifications, omtted
information requested by the RFP, and failed to submt
docunentation and informati on nmandated by the RFP. The Petition
al so all eged that the scoring of Psychot herapeutic Services'
proposal by Departnent enpl oyees was arbitrary and capri ci ous.

On May 8, 2007, the Departnent forwarded the Petition to

the Division of Adm nistrative Hearings. On May 10, 2007, the



case was noticed for hearing June 4, 2007. By agreenent of the
parties, the case was continued, and the hearing was reschedul ed
for July 18, 2007.

At hearing, Petitioner presented the testinony of Isabella
Cox, executive director of Juvenile Services Program Paul
Hat cher; Sarah Smth; Loretta Bright; Lucille Rapale; and Terria
Fl akes, all enpl oyees of the Departnent. The Depart nent
presented no additional wi tnesses. Joint Exhibits 1, 2 and 3;
Petitioner's Exhibits 1 through 5, 7, 8, and 11; and
Respondent's Exhibits 3 and 4 were received into evidence.

At the conclusion of the hearing, the parties agreed to
file their proposed reconmended orders within ten working days
fromthe filing of the transcript. The hearing Transcript was
filed on July 27, 2007. The parties tinely filed Proposed
Recomended O ders, which have been considered in preparation of
t his Recormended O der

FI NDI NGS OF FACT

1. On January 22, 2007, the Departnent issued RFP P2021 to
solicit proposals for a Departnment Detention Screening Unit in
the Crcuit 17 Juvenile Assessnment Center. The contract for RFP
P2021 was for an initial three-year period, with the possibility

of renewal for an additional three-year period.



2. Two prospective providers, Petitioner, Juvenile
Services Program and Psychot herapeutic Services submtted
responses to RFP P2021.

3. Sarah Smith (hereinafter "Ms. Smth"), acting as the
Departnent's contract adm nistrator, evaluated the proposals for
conpliance with the mandatory requirenents of RFP P2021. Based
on Ms. Smith's review of the proposals and her determ nation
that the proposals met the nandatory requirenments of the RFP
t he Departnment accepted both Petitioner's proposal and
Psychot her apeuti c Services' proposal as responsive to the RFP.

4. The RFP consisted of the follow ng three proposals, al
of which were eval uated and scored by the appropriate
eval uators: (1) the Technical Proposal, which conprises two
sub- parts, Managenent Capabilities and Program Services; (2) the
Fi nanci al Proposal, which conprises tw sub-parts, Price and
Fi nanci al Capabilities; and (3) the Past Performance Proposal.

5. The maximum al lotted points for each of the proposals
were as follows:

1. Technical Proposa
a. Managenent Capabilities 160
b. Program Services 400

2. Financial Proposal

a. Price 100
b. Financial Capabilities 100
3. Past Performance (Part 1I) 200



6. The Techni cal Proposals were reviewed, eval uated, and
scored by three evaluators, Loretta Bright, Lucille Rapale and
Terria Flakes. Each eval uator scored each proposal separately
and i ndependently w thout consulting and conferring with the
ot her evaluators. All three eval uators were Departnent
enpl oyees who were trained and randonmly selected to evaluate the
pr oposal s.

7. The scores of the three evaluators who evaluated the
Techni cal Proposal were averaged. Based on those averages,
Petitioner was awarded 117.33 points for the Minagenent
Capabilities sub-part and 278.33 points for the Program Services
sub-part. Psychot herapeutic Services was awarded 108.80 for the
Managenent Capabilities subpart and 276.67 for the Program
Servi ces subpart of the Technical Proposal

8. The Financial Proposal was eval uated by Ms. Smith, an
operati ons and managenent consultant in the Departnent's
Contract Adm nistration Ofice, Bureau of Contracts. Based on
her eval uation of the Financial Proposals, M. Snmith awarded 200
poi nts each to Petitioner and Psychot herapeutic Servi ces.

9. The Past Performance Proposals of the RFP were
eval uated and scored by Paul Hatcher, a senior nanagenent
anal yst with the Departnent. Based on M. Hatcher's review and
eval uation of this section, he awarded 173.75 points to

Petitioner and 192.50 points to Psychot herapeutic Servi ces.



10. After calculating the total points awarded for the
t hree proposal s/sections of the RFP, Psychot herapeutic Services,
with a total score of 777.97, was ranked as the hi ghest scored
proposal. Petitioner, with a total score of 769.42, was ranked
second.

11. On April 3, 2007, the Departnent posted the notice of
its intended decision to award the contract for RFP P2021 to
Psychot her apeutic Services. This decision was based on
Psychot her apeuti c Services' proposal having a higher point total
than Petitioner's proposal.

Ceneral Instructions for Conpleting RFP P2021

12. RFP P2021 is conprised of a one-page transmttal
letter and several attachnents and exhibits, some of which are
in the 47-page printed RFP P2021, and ot hers which, according to
the RFP, are available electronically.

13. Relevant to this proceeding are ternms contained in the
transmttal letter and in Attachnents A, B, C, D, G and J.

14. Several provisions in RFP P2021, including the
transmttal letter and Attachnents A and B, give general
instructions for preparation of the proposal.

15. The transmittal letter provides that "prospective
providers shall fully conply with the instructions on how to

respond to the RFP."



16. Attachnent A, Ceneral Instructions to Respondents
provi des that "respondents to the solicitation are encouraged to
carefully review all the materials contained herein and prepare
responses accordingly."

17. Attachnment B, Section XVIII, "General Instructions for
the Preparation and Subm ssion of Proposals,” provides in
rel evant part the foll ow ng:

The instructions for this RFP have been
designed to help ensure that all proposals
are reviewed and evaluated in a consistent
manner, as well as to mnimze costs and
response tine. | NFORVATI ON SUBM TTED | N

VARI ANCE W TH THESE | NSTRUCTI ONS MAY NOT BE
REVI EWVED OR EVALUATED

* * *

Failure of the prospective Provider to
provi de any of the information required in
either Volunme 1 (the Technical Proposal),
Vol ume 2 (the Financial Proposal), or
Vol ume 3 (Past Performance) portions of the
RFP proposal shall result in no points being
awarded for that element of the eval uation
18. Attachment B al so provides the general instructions
for the Technical Proposal, the Financial Proposal and the Past
Perf ormance Proposal of RFP P2021. Those instructions are
descri bed and di scussed bel ow.
19. Notw thstanding the general instructions for
conpleting the RFP, Attachnent A, paragraph 15, gives the

Departnment the right to waive any minor irregularities.

According to that provision, "[t]he Departnent reserves the



right to accept or reject any and all bids, or separable
portions thereof, and to waive any mnor irregularity,
technicality, or omssion if the Departnent determ nes that
doing so will serve the State's best interests.”

20. The RFP deens certain requirenents as nmandatory.
Attachnment B, Section V, sets forth those requirenents and the
consequences for a prospective provider's failing to conply with
t hose requirenents.

21. Attachnent B, Section V, provides in pertinent part
the foll ow ng:

Mandat ory Requi renents

The followi ng requirenments nmust be net by

t he prospective Provider to be considered
responsive to this RFP. Although there are
other criteria set forth in this RFP, these
are the only requirenents deened by the
Departnent to be mandatory. Failure to neet
t hese requirenents will result in a proposal
not being evaluated and [being] rejected as
non-responsi ve. [ Enphasis supplied.]

A. It is MANDATORY that the prospective
Provi der submt its proposal within the
time frame specified in the Cal endar of
Events (Attachnent B, Section IV.)

B. It is MANDATORY that the prospective
Provider draft and submt a fully
conpleted, originally signed Transmttal
Letter that contains all the information
requi red by Section XVIII. A

C. It is MANDATORY that the prospective
Provider submt a conplete and signed
Attachnent J that proposes an annual
contract dollar anpunt at or bel ow the



annual maxi num contract dollar anount
stated in the RFP. Any proposal w thout a
conpl eted and signed Attachnent J or with
a proposed annual contract dollar anount
exceedi ng the annual maxi num contract
dol l ar anobunt w il be rejected.

22. Attachment D, "Evaluation Criteria," sets forth the
eval uation criteria and the scoring nethods for proposal.
Attachnment D al so provides that failure to neet the mandatory
requirenments "that are specified in Attachnent B, Section V,"
will result in the proposal not being eval uated and bei ng

rej ected as non-responsive.

The Financial Proposa

23. Attachnment B, Section XVIII, D. 1., provides in
pertinent part the foll ow ng:

a. The prospective Provider shall provide a
price for the programby returning a
conpl eted and signed Attachnent J-Price
Sheet. The price evaluated is the
"proposed Annual Contract Anmpunt." The
price must include all services, material
and | abor necessary to conplete the Scope
of Services (Exhibit 1) as described in
this RFP and the prospective Provider's
proposal. A renewal price shall also be
entered on Attachnent J.

b. It is MANDATORY that the prospective
Provi der submt a conpleted and signed
Attachnent J that proposes an annual
contract anmount at or bel ow the annual
maxi mum contract dollar anmount stated in
the RFP. Any proposal w thout a
conpl eted and signed Attachnent J or with
a proposed dol |l ar anpbunt exceedi ng the
annual maxi mum contract dol |l ar anmount
wi |l be rejected.



24. RFP P2021 established the "annual maxi mum contract
dol I ar amount" as $473,594.16 and the "nmaxi mum contract doll ar
anount" as $1, 420, 782.48 (three times the annual maxi num
contract anount).

25. Attachnent J had three |lines on which the prospective
provider was to list: (1) the "proposed annual dollar anmount”;
(2) the "proposed annual dollar amount for each renewal year";
and (3) the "renewal dollar amount proposed."Y Attachnment J
al so included directions for conpleting the formand a line for
t he prospective provider's signature. A pre-printed statenent
above the signature line indicated that "[b]y subm ssion and
signature of this form the prospective provider agrees to al
the ternms and conditions of this RFP and conmts to the prices
stated. "

26. In lieu of submtting the Amendnent J formthat was
attached to the RFP, Psychot herapeutic Services submtted its
re-created version of Attachnment J.

27. The Department recogni zed that the page titled
Attachment J in Psychot herapeutic Services' proposal was
re-created by Psychot herapeutic Services. However, the
re-created version of Attachment J and subm ssion of that
docunent does not in itself constitute a non-responsive
response. In the Departnent's view, the significant factor is

whet her the relevant and required information indicated as

10



mandatory in the RFP is provided on the re-created version of
the form

28. By consistent practice, the Departnent routinely
accepts re-created forns and/or attachments in responses from
prospective providers for the conveni ence of respondents. In
accordance with this practice, the Departnent accepted the
re-created Attachnent J submtted by Psychot herapeutic Services.

29. On the re-created version of Attachnment J,
Psychot herapeutic Services did not include: (1) the
instructions for conpletion of the form and (2) the | anguage
t hat by signing and submtting the form Psychotherapeutic
Services agrees to all the terns and conditions of the RFP and
commts to the prices stated. However, Psychotherapeutic
Services included on the re-created Attachnent J all the
rel evant and required information as indicated by the mandatory
requirenments in the RFP

30. The mandatory requirenents related to the Financi al
Proposal are that the provider "submt a conpleted and signed
Attachnment J that proposes an annual contract dollar amount that
is at or below the maxi num contract dollar anount stated in the
RFP. See paragraphs 21 and 23 above.

31. The mandatory requirenents for the Financial Proposal
do not require the "renewal terns"” to be included in the

re-created version of Attachnment J, but require that the

11



proposed annual contract anmount be at or bel ow t he annua
maxi mum contract amount. Simlarly, there is no mandatory
requi renent that om ssion of the "renewal terns" nust result in
a finding that the proposal is non-responsive. At nost, if such
| anguage were required and not provided, no points should be
awarded for that section. Here, the evaluation criteria for the
Fi nanci al Proposal does not include or require consideration of
the "renewal terms" on Attachment J.?’ See Attachment A,
paragraph 9(i) and (j); Attachnment B, Section XlV; and
Attachment G Part 1V, C

32. The re-created version of Attachnent J, as conpl eted
by Psychot herapeutic Services, is as foll ows:

ATTACHVENT J - PRI CE SHEET
JUVENI LE ASSESSMENT CENTER SERVI CES

PROPOSED ANNUAL DOLLAR AMOUNT:

$473, 593. 47
PROPOSED ANNUAL DOLLAR AMOUNT FOR
EACH RENEWAL YEAR: $473,593. 47
* PROPOSED ANNUAL NMAXI MUM CONTRACT $1, 420, 780. 411%/]

DOLLAR AMOUNT for all Services in
thie [sic] RFP multinplied [sic] by
the nunber of initial years (3) of
the contract + [sic] $1, 420, 782.48

*THE ANNUAL NMAXI MUM CONTRACT DOLLAR AMOUNT W LL BE
MULTI PLI ED BY THE NUMBER O FYEARS [sic] IN THE I NI TI AL
TERM OF THE CONTRACT FOR THE PURPOSES OF SCORI NG THE
PRI CE SECTION OF TH S PROPCSAL. THE PRI CE STATED ON
THI S SHEET ( ATTACHVENT J) W LL BE USED FOR
DETERM NI ATI ON [sic] OF PO NTS AWARDED TO EACH

12



PROSPECTI VE PROVI DER. TERMS OF LESS THAN ONE YEAR
SHALL BE PRO-RATED

RENEWAL TERM DOLLAR AMOUNT PROPOSED: $473, 594. 16!%!

33. Psychot herapeutic Services' proposed annual contract
dol I ar anpbunt of $473,593.47 is bel ow the annual maxi num
contract dollar anobunt stated in the RFP, $473, 594. 16.
Therefore, it met the mandatory requirenent for the price
category of the Financial Proposal.

34. Ms. Snmith testified credibly that the Departnent's
focus, as reflected in the evaluation criteria, is to ensure
that the proposed annual contract dollar anount does not exceed
t he annual maxi mum contract dollar anmpbunt stated in the RFP.

35. M. Smith evaluated and scored that Psychot herapeutic
Servi ces' proposal in accordance with the provisions of the RFP
Based on her evaluation, Ms. Smth properly awarded
Psychot her apeuti ¢ Services the nmaxi mum 200 points for its
Fi nanci al Proposal. O those points, 100 points were for the
"price" category.

36. Ms. Smith also awarded Petitioner's Financial Proposa
t he maxi mum 200 points for its Financial Proposal, including 100
points for the "price" category. Petitioner was awarded 100
points for the "price" category, even though its proposed annua
contract anount was hi gher than that of Psychotherapeutic

Services. Ms. Smith determined that this was appropriate

13



because the difference in the price proposed by Petitioner and
Psychot her apeutic Services was | ess than ten percent.

37. Psychot herapeutic Services submtted a signed and
conpl eted Attachment J that included a proposed annual contract
dol I ar amount, $473,593.47, which was bel ow t he annual naxi mum
contract dollar anpunt stated in the RFP, $473,594.16. Having
met the mandatory provisions of the RFP, related to
Attachnment J, the Departnent appropriately did not reject the
Psychot herapeuti c Services, but instead properly eval uated that
pr oposal .

The Techni cal Proposa

38. The Technical Proposal required prospective providers
to prove that they were registered to do business in Florida.

39. The general instructions for preparation of the
Techni cal Proposal of the RFP are set forth in Attachnment B,
Section XVIII, C 2., which provides in relevant part:

a. Managenent Capability

* * *

3) This section shall provide proof that the
prospective Provider is registered to do
busi ness in Florida evidenced by Articles
of I ncorporation or Fictitious Nanme
Regi stration or Business License and, if
applicable, a copy of the nobst recent
Certification of Good Standing. (This
i nformati on may be obtained fromthe
Secretary of State's Ofice)

14



40. Psychot herapeutic Services did not submt as part of
its proposal Articles of Incorporation, Fictitious Nane
Regi stration, or Business License to prove that it is |icensed
to do business in the State of Florida. However,

Psychot herapeutic Services submtted an untitled docunent that
appeared to be a certificate fromthe State of Florida,
Departnent of State, which had the electronic signature of the
Secretary of State and was dated May 13, 2006.

41. Petitioner submtted its Articles of Incorporation, as
well as the untitled docunent fromthe Departnent of State.
(The latter docunment was the sane type of certificate
Psychot her apeuti c Services submitted with its proposal.)

42. That referenced untitled docunent stated in rel evant
part the follow ng:

| [Secretary of State] certify fromthe
records of this office that
PSYCHOTHERAPEUTI C SERVI CES OF FLORI DA, | NC.
is a corporation organized under the | aws of
Del awar e, authorized to transact business in

the State of Florida, qualified on
Decenber 4, 1996.

* * *

| further certify that said corporation has
paid all fees due this office through
Decenber 31, 2006, that its nobst recent
annual report was filed on May 10, 2006, and
its status is active.

| further certify that said corporation has
not filed a Certificate of Wthdrawal.

15



43. The docunent was identified at hearing by Petitioner's
executive director as a Certificate of Good Standing. However,
there was not hing on the docunent to indicate what the docunent
was.

44. The Technical Proposals were rated on a scale of zero
to five, based on criteria established in the RFP. The rating
system for the Technical Proposal was as follows:

Scor e Eval uati on Description

5 The proposal exceeds all technical
speci fications and requirenents for
t he conponent specified. The
approach is innovative,
conprehensive, and conplete in
every detail.

4 The proposal neets all technical
speci fications and requirenments for
t he conponent specified. The
approach i s conprehensive and
conplete in every detail. The
proposal approach contains sone
i nnovative details for sone of the
conponents specified.

3 The proposal neets all technical
speci fications and requirenent for
t he conmponent specified.

2 The proposal does not neet al
techni cal Specifications and
requi renents for the conponent
specified, or it does not provide
essential information to
substantiate the provider's ability
to provide the service.

1 The proposal contains errors and/or

om ssions in the area of the
conponent specified.

16



0 The provider's proposal fails to
denonstrate the ability to provide
t he service.

45. The evaluation criteria for Criterion No. 2, which
relates in part to prospective providers being registered to do
business in the State of Florida, required the evaluators to
rate the proposal on the foll ow ng:

Does the proposal reasonably, |ogically, and
clearly identify an organizational structure
with the capability to performthe services
specified and required by the RFP?

46. Petitioner contends that Psychot herapeutic Services
failed to respond fully to the Technical Proposal by not
submtting the Articles of Incorporation, Fictitious Nane
Regi stration, or Business License, whichever was applicable. By
failing to submt any of the other named docunents, Petitioner
contends that Psychot herapeutic Services' Technical Proposal was
non-responsi ve.

47. The untitled docunents submtted by both Petitioner
and Psychot herapeutic Services, described in paragraph 42,
appeared to be issued by the State of Florida. The evaluators'
credible testinony was that they interpreted and considered the
certificate fromthe Departnent of State as the Business
Li cense, and/or one of the other acceptable neans of proof that

the prospective providers were registered to do business in

Florida, as required in the RFP
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48. In light of their review and interpretation of the
docunent fromthe Departnent of State, the eval uators awarded
Psychot her apeuti c Services' proposal and Petitioner's proposal

the follow ng scores for Evaluation Criterion No. 2:

Juvenil e
Psychot her apeutic | Service
Ser vi ces Pr ogr am
Eval uat or Bri ght 4 4
Eval uat or Fl akes 3 4
Eval uat or Rapal e 3 3

49. Petitioner contends that because Psychot herapeutic
Services did not submt its Articles of Incorporation,
Fictitious Nanme Regi stration, or Business License as required by
the RFP,% it should not have received scores of three or above
for Criterion No. 2.

50. The RFP required the prospective providers' proposals:
(1) to include a work plan for the collaboration and
coordi nati on of operations with other agencies providing
services at the Grcuit 17 Juvenile Assessnent Center; and
(2) to specify procedures for collaboration and coordination
with the | ocal Departnent office in certain cases.

51. Evaluation Criterion No. 3 provides as follows:

Does the proposal reasonably, |ogically, and
clearly identify the providers' intended
interaction wth |ocal service resources as
specified and required by the RFP?

52. There is no dispute that both Psychot herapeutic

Services' and Petitioner's proposals addressed the issues noted
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i n paragraph 50 above. In addition to conplying with those
requi renents, Petitioner submitted three letters of support to
supplenent its response to the requirenent regarding the

i nvol venent of | ocal agencies

53. As to Evaluation Criterion No. 3, Psychot herapeutic
Servi ces' proposal was awarded two scores of three and one score
of four. Petitioner's proposal was awarded scores identical to
t hose of Psychot herapeutic Services' scores.

54. Petitioner argues that it should have been awarded
nore poi nts and/ or Psychot herapeutic Services shoul d have been
awarded fewer points for Evaluation Criterion No. 3, because it
submtted three letters to indicate conmunity support and no
such letters were provided by Psychot herapeutic Services to
support its bid proposal.

55. The RFP neither prohibited, nor required, prospective
providers fromsubmtting letters to supplement their responses
related to coll aborating and coordinating with | ocal agencies.
Accordi ngly, no points were awarded or required to be awarded
based on the subm ssion of letters of support.

56. The three evaluators' scores were based on their
i ndi vi dual review and eval uation of the proposals submtted by
Petitioner and by Psychot herapeutic Services. No proposal was
scored agai nst each other, but rather each proposal was scored

separately and not conpared to each ot her
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Past Perfor mance

57. The general instructions for preparation of the Past

Per f ormance section of the RFP are provided in Attachnent B,

Section XVIII,

E. ,

whi ch states in relevant part the follow ng:

1. The purpose of this section is for the
prospective provider to denonstrate its
knowl edge and experience in operating
simlar progranms by providing information
requested on the encl osed Attachnent C,
Part 1, Il, and/or 11l and all required
supporting documnent ati on.

a. On the forms provided (Attachnment C,
Part I, Il and/or I11), the prospective
Provider shall provide, if applicable,
i nformation regarding its past
performance in the State of Florida,
i nformati on regardi ng prograns operated
by the prospective Provider that have
attai ned professional accreditation, and
i nformati on regardi ng past performance in
the United States outside of the State of
Fl ori da.

b. The prospective Provider shall conplete
Attachnment C and attach dated supporting
docunentation for Part Il and/or I, if
appl i cabl e.

c. Failure to conplete and return
Attachment C for this RFP or supporting
docunentation, if applicable, shal
result in a zero (0) score for Past
Per f or mance.

d. Al docunentation provided for Parts |1
or Il of Attachnent C rnust include the
start and end dates, be current dated and
valid at |east through the start date of
the Contract that results fromthis RFP.
The docunentation nust state that the
programis a non-residential juvenile

20



[prograni and that is run by the
prospective Provider. The Departnent is
not responsi ble for research to clarify
the prospective Provider's docunentation.

e. Prospective providers shall include the
Attachnment C, Part 1, Il and/or Il for
this RFP and the required supporting
docunents in Volune I1l1. Failure to
i ncl ude these docunents in Volune |11
shall result in zero (0) points being
awar ded for Past Perfornmance. Further
i nstructions on how to conplete this
section may be found in Attachnment C

58. Attachment C provides in relevant part the foll ow ng:

| f the prospective Provider has received

Fl ori da Departnent of Juvenile Justice
Quality Assurance (QA) Reviews for its

Non- Resi denti al prograns, that prospective
Provi der shall conplete Parts | and |11

Only scores fromParts | and Il shall be
consi dered for these prospective Providers.
A prospective Provider who is operating or
has operated Non-Residential progran(s) in
Fl ori da must conplete Part | of

Attachnment C. To conplete Part | of
Attachment C, the prospective Provider shal
list all non-residential programinformation
requested for each category. Failure to
submt the attached Part | shall result in a
score of zero (0) for this section. Part |
of other RFP's will not be consi dered.

Al'l other prospective Providers shal
conplete Parts Il and I1I1.

59. The RFP required prospective providers to provide
information regarding their past performance of juvenile justice
non-residential prograns on Attachnent C, which consists of the

foll owing three parts:
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a. Part |, "Data Sheet: Past Performance on
Non- Resi dential JAC [Juvenil e Assessnent
Center] Prograns;

b. Part 1l, "Evaluation Questionnaire for
Past Performance in the United States
Qut side of Florida"; and

c. Part 111, titled "Evaluation

Questionnaire for Professional
Accreditation in the United States."

60. Psychot herapeutic Services was required to conplete
Attachment C, Part |, because it had experience operating a
non-residential juvenile justice programin the State of
Flori da. However, because the prograns Psychot herapeutic
Services operated in Florida did not have professional
accreditation, it was not required to conplete Attachment C,
Part I11.

61. Attachnment C, Part |, required each respondent to
provide the follow ng information about non-residential prograns
it operates, or has operated, in the State of Florida:

a. the progran(s) that it had contracts to
adm ni ster;
the contract nunber(s);
t he program type;
t he begi nning date of the contract;
the ending date of the contract;
the nost recent quality assurance
per formance score of the program and

g. the nost recent quality assurance
conpl i ance score of the program

-0 QO O T
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62. For each category on Attachnment C, Part |, there was a
correspondi ng footnote, which provided the rational e and/or
expl anation regardi ng the requested information.

63. Relevant to this proceeding are the categories
contract nunber, the nost recent quality assurance (QA)
performance score, the nost recent QA conpliance score, and the
footnotes related thereto.

64. The footnote that corresponds to the category
"contract nunber"” provides the following: "This information is
only to aid the Departnent in identifying the program naned. "

65. The footnote that corresponds to the category "nost
recent quality assurance performance score,"” provides the
followng: "Quality Assurance Performance score for current
year. |If not evaluated yet and the programwas revi ewed | ast
year, use |last year's score."

66. The footnote that corresponds to the "nost recent
Qual ity Assurance conpliance score" provides the foll ow ng:
"Qual ity Assurance conpliance score. |If not evaluated yet and
the program was revi ewed | ast year, use |last year's score."

67. Psychotherapeutic Services did not submt the
Attachnment C, Part |, formthat was included in the RFP
| nst ead, Psychot herapeutic Services prepared a re-created
version of that formwhich was conpl eted and subnmitted as part

of its proposal. Except for a notation explaining its responses
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to the categories related to QA performance and conpliance
scores, Psychot herapeutic Services' re-created version of
Attachnment C, Part |, was alnost identical to the Departnent's
Attachment C.

68. On the re-created Attachnment C, Part I,
Psychot herapeutic Services listed the one non-residenti al
programit was operating in Florida and provi ded responses to

the specified categories as follows:

Cat egory Response

a. Program Nane | nt ensi ve Del i nquency
D versi on Services
(1 DDS)

b. Contract Nunber R601

c. Program Type Probati on/ Communi ty
Servi ce

d. Contract Begin Date 9/ 15/ 2003

e. Contract End Date 9/ 14/ 2009

f. Mst Recent QA
Per f or mance Score 90 percent or Above

g. Most Recent QA
Conpl i ance Score 90 percent or Above

69. Psychot herapeutic Services included a notation on the
re-created Attachment C, Part |, to explain the responses of
"90% or above" that were listed as the nost recent QA

performance score and the nost recent conpliance score. The
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notation stated, "To maintain 'deened status' all scores nust be
90 percent or above. W do not have an exact nunber score.”

70. Petitioner contends that Psychot herapeutic Services
Past Performance Proposal is non-responsive to the RFP. First,
Petitioner contends that Psychot herapeutic Services failed to
submt the required information on the Attachnent C formthat
was attached to the RFP, but submtted its information on the
re-created version of Attachment C

71. The Departnent acknow edged that Psychot herapeutic
Services re-created Attachnment C, Part |I. However, as
previously indicated, the Departnent does not penalize
respondents for re-creating required forns for their
conveni ence. Rather, the information required by the fornms nust
be provided in the response to obtain the proper score or
eval uati on.

72. In response to the category related to the contract
nunber of the programit was currently operating,
Psychot herapeutic Services incorrectly listed the contract
nunber as R601. The correct contract nunber of the
non-residential program Psychot herapeutic Services was currently
adm ni stering i s RK601.

73. The Departnent acknow edged that there was a
t ypographi cal error or mistake on the re-created Attachnent C,

Part 1, in listing the contract nunber of the program operated
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by Psychot herapeutic Services. However, the Departnent
determ ned that this error was not critical wth regard to the
information that was to be provided.®

74. Attachnment C requires a respondent to provide
performance and conpliance scores for its nost recent QA review
of any progranms currently run by the prospective provider.

I nstead of providing an exact score for the QA reviews,
Psychot her apeuti ¢ Services provided and inserted a score of "90%
or above" as their nost recent QA performance and conpliance
scores on its Attachnent C Part | form By way of explanation
Psychot her apeutic Services included a notation that the score
was based on its "special deened status.™

75. In accordance with the RFP, Psychot herapeutic Services
submtted a report fromthe Departnent's Bureau of Quality
Assurance as supporting docunentation for information regarding
its QA performance and conpliance scores. The report confirned
Psychot her apeuti c Services' responses regarding its nost recent
perf ormance and conpliance scores.

76. The report fromthe Departnent's Bureau of Quality
Assurance reflected that Psychot herapeutic Services' program
recei ved QA scores in 2003, but had not received any scores
since then. As a result of its QA scores in 2003,
Psychot her apeutic Services received "deened status” by the

Departnent. Psychot herapeutic Services had not received QA
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scores during the current year or the year prior to responding
to the RFP. Therefore, Psychotherapeutic Services retained its
speci al "deened status" every year since 2003. The supporting
docunent ati on explained that to retain "deened status,” a

provi der nmust obtain a score of 90 percent or above each year at
programrevi ew.

77. The Departnment will no | onger be using "deened status"”
in the future, but that decision does not affect a
provi der/programcurrently holding this status. Thus, the
status and scores as reported by Psychot herapeutic Services on
the re-created version of Attachnment C were properly reported at
the tine the proposal was submtted, verified, and scored.

78. It is the Departnent's practice to verify the scores
provi ded by the prospective providers who conplete Attachnent C,
Part 1, by accessing the information on the Department's Bureau
of Quality Assurance website. This website is not linmted to
use by the Departnent, but is also available for use by the
general public.

79. Prior to scoring Past Perfornmance proposals, the
eval uator, M. Hatcher always verifies the QA information
provi ded by any prospective provider using the official
Departnment QA reports on the Departnent's Bureau of Quality
Assurance website. He does not and has never viewed this

practice as research, but as verification. The QA scores listed
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on the Departrment's official reports are the scores used by
M . Hatcher in scoring the Past Performance Proposals.

80. Consistent with his usual practice, M. Hatcher
verified the responses given in Psychot herapeutic Services'
proposal by accessing the Departnent's Bureau of Quality
Assurance website. M. Hatcher used the scores on the officia
report posted on that website to evaluate the Past Performance
Proposal s.

81. The information on the Departnment's Bureau of Quality
Assurance website confirmed that Psychot herapeutic Services'
performance and conpliance scores were 90 percent or above.
Psychot her apeuti c Services' performance score was 95 percent,
and its conpliance score was 100 percent.

82. M. Hatcher also utilized the Departnent's Bureau of
Quality Assurance to verify the information provided by
Petitioner and confirmed that Petitioner's nost recent average
QA performance and conpliance scores were 82.5 percent and
100 percent, respectively. These were the QA scores Petitioner
provi ded on Attachment C, Part |, of its proposal for the
average of its nost recent QA performance and conpliance scores.

83. The "90% or above" figure provided by
Psychot her apeuti c Services, while accurate, is not a specific
nunber ed percent score that could be used in calculating

Psychot herapeutic Services' overall score for its Past
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Performance Proposal. Therefore, the evaluator appropriately
did not use those figures. Instead, he used Psychot herapeutic
Services' QA performance and conpliance figures, 95 percent and
100 percent, that were on the Department’'s Bureau of Quality
Assurance website.

84. To determne the score for the Past Performance
Proposal, the evaluator had to apply the required formula. The
formula required that the nost recent average performnce score
be multiplied by 1.5 and the nost recent average conpliance
score be multiplied by 0.5. The score for the Past Perfornance
Proposal is the sum of those nunbers.

85. By applying the required fornula, Psychotherapeutic
Services was awarded 142.5 points for its performance score and
50 points for its conpliance score. This resulted in
Psychot her apeuti c Services being appropriately awarded a total
score of 192.50 points for its Past Perfornance Proposal.

86. By applying the required formula, Petitioner was
awar ded 123.75 points for its performance score and 50 points
for its conpliance scores. This resulted in Petitioner's being
appropriately awarded a total score of 173.75 points in the Past
Per f or mance Proposal .

87. The evaluators for the Technical Proposal, the
Fi nanci al Proposal and the Past Performance Proposal of RFP

P2021 properly and adequately eval uated those proposals.
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CONCLUSI ONS OF LAW

88. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceeding. 8 120.57(3)(f), Fla. Stat. (2007).

89. Subsection 120.57(3)(f), Florida Statutes (2006),
provides in relevant part the foll ow ng:

In a protest to an invitation to bid or
request for proposals procurenent, no

subm ssions nade after the bid or proposal
openi ng whi ch amend or supplenent the bid or
proposal shall be considered. . . Unless

ot herwi se provided by statute, the burden of
proof shall rest with the party protesting

t he proposed agency action. 1In a
conpetitive-procurenment protest, other than
a rejection of all bids, proposals, or
replies, the adm nistrative | aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governi ng stat utes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be

whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

90. Petitioner contends that Psychotherapeutic Services
proposal was non-responsive, because it failed to do the
following: (1) submt certain information on the Departnent's
standardi zed fornms; (2) provide information required by RFP to
establish that it is registered to do business in the State of
Florida; and (3) provide specific scores regarding its nost

recent QA performance and conpliance scores, but submtted a
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scoring range. Petitioner also contends that the eval uators'
scoring of the proposals was arbitrary and capricious in that
they did not adhere to the RFP specifications.

91. Petitioner has the burden to establish that the
decision to award the contract to Psychot herapeutic Services
nmust be invalidated. Moreover, as the party challenging the
proposed agency action, Petitioner has the burden of proof in
this proceeding and nmust show that the agency's proposed action
is contrary to the agency's governing statutes, rules, policies,
or proposal specifications.

92. Under Subsection 120.57(3)(f), Florida Statutes
(2006), it is not enough for Petitioner to show that the
proposed award of the contract is contrary to the agency's
governing statutes, rules, policies, or proposal specifications.
To prevail, Petitioner nust also show that the proposed award is
clearly erroneous, contrary to conpetition, or arbitrary or
capri ci ous.

93. A decision is considered to be clearly erroneous when
al though there is evidence to support it, after review of the
entire record, the tribunal is left with the definite and firm
conviction that a m stake has been commtted. U.S. v.

U S Gypsum Co., 333 U. S. 364, 395 (1948). An agency action is

capricious if the agency takes the action w thout thought or

reason or irrationally. Agency action is arbitrary if it is not
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supported by facts or logic. See Agrico Chemical Co. v. State

Departnent of Environnental Regul ation, 365 So. 2d 759, 763

(Fla. 1st DCA 1978). An agency decision is contrary to
conpetition if it unreasonably interferes with the objectives of

conpetitive bidding. See Wbster v. Belote, 103 Fla. 976, 138

So. 721, 723-24 (1931).

94. Agenci es have wi de discretion when it cones to
soliciting and accepting proposals, and an agency' s deci si on,
when based upon an honest exercise of such discretion, will not
be set aside even where it may appear erroneous or if reasonable

persons may di sagree. Baxter's Asphalt and Concrete, Inc. v.

Departnment of Transportation, 475 So. 2d 1284, 1287 (Fla. 1st

DCA 1985); Capeletti Brothers, Inc. v. State, Departnent of

Ceneral Services, 432 So. 2d 1359, 1363 (Fla. 1st DCA 1983).

95. The purpose of a bid protest proceeding, such as this
one, is to evaluate the action taken by the agency based on
information available to the agency at the tinme it took the
action. See 8 120.57(3)(f), Fla. Stat. (2006); State

Contracting and Engi neering Corp. v. Departnent of

Transportation, 709 So. 2d 607 (Fla. 1lst DCA 1998).

96. Petitioner has failed to neet its burden of proof.
97. The evidence failed to prove that the Departnent's
accept ance of the Psychot herapeutic Services' proposal was

contrary to the RFP specifications. Moreover, the evidence also
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failed to prove that the evaluation of that proposal was
contrary to the RFP specifications and was, therefore, arbitrary
and capri ci ous.

98. In this case, the evidence failed to prove that the
proposed award to Psychot herapeutic Services' proposal is
contrary to the RFP specifications. Even if it is contrary to
the specifications, the evidence failed to establish that the
award is clearly erroneous, contrary to conpetition, or
arbitrary and capri ci ous.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat Respondent, Departnment of Juvenile
Justice, issue a final order dism ssing the Juvenile Services
Program Inc.'s, Petition.

DONE AND ENTERED this 31st day of October, 2007, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 31st day of Cctober, 2007.

ENDNOTES
" Attachment J also included the pre-printed figure
"473,594. 16" as the "proposed annual maxi nrum contract doll ar
anount. " That figure was m sl abel ed and was, in fact, the
"annual maxi mum contract dollar anpbunt” as established in the
RFP.
2 petitioner argues that the "renewal terns" on the
Departnment's Attachnent J are material and the om ssion of these
ternms fromthe re-created version of Attachment J is a basis for
finding the Financial Proposal non-responsive. Petitioner
further contends that the absence of the "renewal |anguage"
means that the prospective provider need not conply with its
"proposed” price should the contract be awarded and then
renewed. However, these argunents are not supported by the
record. Throughout the RFP, including Attachment G the
contract, it is clear that should the contract be renewed, the
terms and conditions of the renewal are the sane as those in the
initial contract. The contract, which is to be executed after
the award of the RFP, is the docunent that obligates the parties
to conply with the "renewal ternms" of the RFP
3 psychot her apeutic Services mistakenly indicated that the
$1, 420, 780. 41 figure was the "proposed annual maxi mum contract
anount, " when it is clear that the figure was the "proposed
maxi mum contract dollar anmount.”™ That error is simlar to one
that was on Attachnment J that was attached to the RFP. On the
Departnent's Attachnment J, the pre-printed figure of $473,594. 16
was m stakenly referred to as the "proposed annual maxi num
contract dollar anmount” when, in fact, that figure was the
"annual maxi num contract dollar anount."”

4 The "renewal termdollar anmount proposed" |isted as
$473,594.16 is actually the "annual nmaxi mum contract doll ar
anount." Despite this m stake, Psychot herapeutic Services'

"renewal term dollar anount proposed" could be easily determ ned
to be $1,420,780.41. (This figure is obtained by rmultiplying the
renewal term (3 years) tinmes $473,593. 47, Psychot herapeutic

Servi ces' "proposed annual dollar anmount for each renewal year."
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S/ See Attachment B, Section XVIII1, C 2, quoted in paragraph 21
of Findings of Fact.

®  The correct number was al so on the report submitted as
supporting docunentation for Psychotherapeutic Services' nost
recent performance and conpliance scores. See paragraphs 75 and
76 of Findings of Fact.
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Andrea V. Nel son, Esquire
The Nelson Law Firm P. A
Post Ofice Box 6677

Tal | ahassee, Florida 32314

Tonja V. Wiite, Esquire

Depart ment of Juvenile Justice
Kni ght Buil di ng, Room 312L

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Walt McNeil, Secretary
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Kni ght Bui | di ng
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Jenni fer Parker, General Counse
Depart ment of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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